What's Sex Got To Do with It?
Miranda Oshige* Plaintiffs in Title VII hostile work environment cases must prove that the sexually oriented misconduct they suffered was both pervasive and unwelcome.
In this note, Miranda Oshige argues that these requirements conflict with the language and purpose of Title VII because they insulate from liability some discrimination against women in the workplace. Ms. Oshige proposes that the hostile work environment violation be conceived as simply a form of genderbased disparate treatment, rather than as "sexual" harassment. Accordingly, she argues, welcomeness should be reconfigured as an affirmative defense, and pervasiveness considered only when measuring damages, not as an element of the claim. Thus conceived, Ms. Oshige contends, hostile work environment doctrine would more faithfully reflect Congress' mandate to achieve equality in the workplace regardless of gender.
Charles Hardy treated Teresa Harris differently than the men who worked for him. He dropped things on the floor and asked her to pick them up.' He suggested she go with him to the local Holiday Inn to negotiate her raise.2 He asked her to retrieve coins from the front pocket of his pants.3 He called her a "dumb ass woman."4 He told her in front of other workers that she must have promised a customer sex to get him to sign a deal with the company.5 Harris sued him under Title VII, claiming that Hardy's actions discriminated against her by creating a hostile work environment.6 Title VII of the Civil Rights Act of 1964 prohibits an employer from discriminating "against any individual with respect to . . . compensation, terms, conditions or, privileges of employment, because of such individual's . . . sex."7 Although the language of Title VII plainly seems to condemn boorish behavior like Hardy's, Harris lost her case in both the district and circuit courts.8 While the Supreme Court reversed the circuit court's decision, it did so on a narrow ground that fails to clarify the doctrinal confusion that caused Harris to lose her case in the lower courts.
Congress originally enacted Title VII of the Civil Rights Act of 1964 to prohibit discrimination in the workplace on the basis of race, color, religion, or national origin.9 The prohibition against discrimination on the basis of sex was added to Title VII only as a last-minute amendment.'0 As a result, judges have little to guide them in the attempt to define the contours of sex discrimination in the workplace. At the very least, the language of the statute suggests that Title VII should guarantee women an equal working environment. That guarantee, however, has gone unfulfilled, particularly with respect to working women who are subjected to abusive conduct at their place of employment.
In this note I examine the inadequate judicial treatment of sex discrimination claims. In particular, I focus on the hostile work environment doctrine and analyze its application by the courts. Currently, in order to win a Title VII hostile work environment claim, an employee must prove that: (1) her employer subjected her to abusive conduct of a sexual nature, (2) she did not welcome it, (3) the conduct was both severe and pervasive enough that it unreasonably altered her working conditions, and (4) that it would have done so for a reasonable person in her situation.11 Because the burden of establishing these facts rests with the plaintiff, women subject to discriminatory workplace conduct often find that they must endure degrading and humiliating inquiries about their sexual histories, as defendants attempt to cast them as unworthy of protection by Title VII. Under the perverse structure of current law, a female employee who brings criminal rape charges against her supervisor is protected from such inquiries in a criminal trial. But a woman who brings a civil suit for a hostile work environment against her supervisor based on the same conduct may expect every aspect of her life-from past boyfriends to her dress to her sense of humor-to be fair game for discovery and manipulation before a trier of fact.12 A close analysis of the hostile work environment doctrine and its development reveals a judicial assumption that society generally desires, and therefore that courts should tolerate, flirtation and other sexually based interactions, even in the workplace. Thus, courts have developed a standard for hostile work environment claims that require proof of "unwelcome" and severe or pervasive sexual harassment, presumably to protect "normal" and "desirable" sexual behavior at work. I argue that this fear of penalizing (and thus chilling) "normal" behavior in the workplace pollutes the hostile work environment doctrine and undermines the role of women in the workplace.
Framing the hostile work environment cause of action in terms of "sexual" harassment creates unnecessary hurdles for plaintiffs alleging discrimination. First, the current case law unnecessarily burdens plaintiffs by requiring them to prove that they did not welcome the discriminatory conduct. Moreover, under current doctrine, a woman can state a claim only if she has suffered outrageous conduct that courts deem beyond the boundaries of normal courting. Because courts require plaintiffs to establish the severity and pervasiveness of the objec-tionable conduct, implicitly they condone a certain level o duct in the workplace.
To eliminate the substantial problems caused by these deficiencies, I propose that the hostile work environment cause of action be reconfigured simply as gender-based disparate treatment. Under such a configuration, Title VII liability would depend upon: (1) whether the employer subjected the plaintiff to disparate treatment; (2) whether the disparate treatment would not have occurred if the plaintiff had been a man-that is, because of the plaintiff's gender; and (3) whether the disparate treatment reflected invidious stereotypes about women.13 In determining whether a plaintiff welcomed the conduct at issue, courts should strictly limit their inquiry to whether the plaintiff actually initiated the conduct. Welcomeness should also be reconfigured as an affirmative defense, and defendants should bear this burden. Further, stricter evidentiary rules should govern the admission of evidence as to whether the plaintiff welcomed the discriminatory behavior. Finally, the question of the pervasiveness of the hostile work environment should only arise in connection with damages, not in the liability phase of the trial.14 As a result, an employer who argues that his discriminatory conduct was not severe enough to amount to "real" harassment will not escape liability for discrimination. On the other hand, employers will only be liable for the damages they cause: Employers causing little harm will pay little, but employers causing substantial harm will pay more substantial damages.
I. HARRIS, MERi7OR, AND THE LIMITS OF THE HOSTILE WORK ENVIRONMENT CAUSE OF ACTION
During oral argument before the Supreme Court in Harris, some of the justices posed a fundamental question for Title VII sexual harassment claims: Why was there any real argument over what should have been an obvious violation of Title VII under a hostile work environment theory?15 More specifically, as Justice Ginsburg inquired during oral argument and in her concurrence, why is it not enough for Title VII purposes that Hardy's misconduct forced Harris to endure different working conditions because she is a wo-13. This formulation borrows from 14th Amendment gender equal protection jurisprudence, which in evaluating whether disparate treatment constitutes invidious discrimination looks to whether the discrimination reflects "archaic and stereotypic" generalizations about women. See Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 725 (1982) (holding that a university's refusal to admit men into its nursing school violates the 14th Amendment because it perpetuates the stereotype that nursing is exclusively a woman's job).
14. Such an approach would parallel the mixed-motive cause of action. In a mixed-motive case, if a defendant employer considered race, gender, or other impermissible factors in its decision to hire, fire, or not promote an employee, it is liable under Title VII. Liability attaches even if the employer had independent, nondiscriminatory reasons for its decision. 42 U.S.C. ? 2000e-2(m) (Supp. V 1993). That the employer would have made the same decision regardless of discriminatory motive only mitigates damages. See id. ? 2000e-5(g)(2)(B) (stating that in such a case a court may grant attorneys' fees and costs or declaratory or injunctive relief). An employer in a hostile work environment case, reconfigured as I propose as a gender-based disparate treatment case, similarly would not be able to escape liability for its discrimination by arguing that the discrimination was minimal. The degree of discrimination, as in mixed-motive cases, would be relevant only to assess damages and not to determine liability.
15 (1972) . The 5t Circuit in Rogers was the first to recognize that race-based comments in the workplace could form basis of a cause of action under Title VII if they created a working environment "so heavily po with discrimination as to destroy completely the emotional and psychological stability of minority workers." 454 F.2d at 238. Interestingly, although Meritor and Harris quote Rogers with appro Court creates a safe harbor for discrimination: Calling a gender-based name does not amount to cognizable disparate treatment in the workplace. Second, and more generally, under Harris an employer does not violate Title VII even if the employer treats female employees differently than male employees. Some disparate treatment-that is, some discrimination-is permissible in the workplace so long as the employer's discriminatory conduct does not unreasonably interfere with the employee's ability to do her work.
What the Court means by "unreasonably" is not entirely clear; one can only wonder what "reasonable" interference with a woman's work would look like. Title VII's language certainly does not compel either of these requirements; to the contrary, a persuasive argument may be made that the requirements are fundamentally at odds with both Title VII's language and its purpose. Title VII sets a standard that would prohibit behavior far less egregious than what the courts presently require to establish a hostile work environment claim. In order to make the doctrine consistent with the statute, a plaintiff should only have to prove that the employer's conduct, in Justice Ginsburg's words, makes "it more difficult [for the plaintiffl to do the job."24 In light of Title VII's plain language, the Court has an uphill battle in justifying why it would require plaintiffs to show pervasiveness and unreasonable interference with their ability to do work in order to state a hostile work environment claim. The Court did not offer any justification in either Meritor or Harris. These requirements appeared ipse dixit, with little discussion and nothing that approaches a persuasive justification.
Analytically, Justice Ginsburg's concurrence breaks further with the majority in Harris than her conciliatory language suggests. She does not just argue that a plaintiff should only have to show that her employer's conduct made it more difficult for her to do her job. Her concurrence reflects a more basic disagreement with the Harris majority's understanding of hostile work environment. As she put it, "The critical issue, Title VII's text indicates, is whether members of one sex are exposed to disadvantageous terms or conditions of employment to which members of the other sex are not exposed."25 dicta, Harris, 114 S. Ct. at 371, Meritor, 477 U.S. at 67, Harris struck down the 6th Circuit's application of a hostile work environment standard similar to the standard applied in Rogers. The Court rejected the standard set out in Rabidue v. Osceola Refining Co., 805 F.2d 611, 620 (6th Cir. 1986), cert. denied, 481 U.S. 1041 (1987) , requiring that a plaintiff show that her employer's discriminatory behavior was so severe as to affect seriously her psychological well-being in favor of a standard that required a lesser showing of abusiveness. Harris, 114 S. Ct. at 370.
24. Harris, 114 S. Ct. at 372 (Ginsburg, J., concurring) (quoting Davis v. Monsanto Chem. Co., 858 F.2d 345, 349 (6th Cir. 1988)) (internal quotation marks omitted).
25. Id. Justice Ginsburg claimed to be in agreement with the majority's opinion and approach to hostile work environment claims. "The Court's opinion . . . seems to me in harmony with the view expressed in this concurring statement." Id. at 373. Yet it appears that Justice Ginsburg's formulation diverges from the majority opinion significantly. The majority requires a much higher showing of interference with the plaintiff's ability to work than Justice Ginsburg would. She agrees with the Court's standard of "unreasonable interference" but implicitly defines "unreasonable interference" as conditions that simply make it more difficult for the plaintiff to do her job than it is for men in the office. Compare id. at 370 (explaining the majority's standard) with id. at 372 (explaining Justice Ginsburg's proposed standard). was severe or pervasive enough to create a work environment that was objectively hostile or abusive, and (4) that subjectively it did alter her work environment.28 While the concept of a hostile work environment cause of action originated in racial discrimination cases,29 in the gender discrimination context the hostile work environment cause of action evolved from the quid pro quo sexual harassment cause of action. That lineage is responsible for some confusion in the doctrine. In cases of quid pro quo harassment, an employer implicitly or explicitly demands sexual favors from an employee as a condition of her continued employment, her hiring, or her promotion.30 In the late 1970s and early 1980s, many courts began to realize that quid pro quo harassment represented only one kind of discrimination women regularly endured in the workplace.
Much of the discriminatory treatment women suffer does not implicitly or explicitly extort sexual favors for continuing employment or advancement. Rather, much discriminatory treatment involves conduct that constitutes gender-based disparate treatment. An employer or supervisor might, for example, flirt with a woman, ask her out on dates, grope her, or call her gender-based names-a whole range of behavior that belittles, undermines, or objectifies a woman without formally putting her job on the line. This treatment creates employment conditions different from those a woman's male coworkers face. (1973) . In such a case a plaintiff need only prove that (1) she belongs to a protected class; (2) she applied for and was qualified for a job for which the employer was seeking applicants; (3) despite her qualifications she was rejected; and (4) that after her rejection the position remained open and the employer continued to seek applicants from persons with the plaintiff's qualifications. Id. at 802. Winning a case under McDonnell Douglas is admittedly more difficult than stating a prima facie case, however. If the defendant rebuts the plaintiff's prima facie case with evidence of reasons other than discrimination for the plaintiff's rejection, plaintiff must show that the legitimate nondiscriminatory reasons the employer offered to justify not hiring the plaintiff were mere pretexts for invidious discrimination. Id. at 804. Nevertheless, in a McDonnell Douglas-style case, the Court has clearly defined the prohibited conduct-discrimination. Unlike the law covering hostile work environment claims, McDonnell Douglas does not require proof of severity or pervasiveness of the discrimination. Thus, a court need not engage in an amorphous search for evidence of those "elements."
29. See Rogers v. EEOC, 454 F.2d 234, 238 (5th Cir. 1971), cert. denied, 406 U.S. 957 (1972) (reasoning that Congress' broad mandate to eliminate ethnic and racial discrimination encompasses protection against a discriminatory work environment).
30. See Meritor, 477 U.S. at 62 (noting that EEOC guidelines prohibit sexual harassment, including conduct that conditions employment benefits on sexual favors).
31. A cause of action for discrimination based on a hostile work environment has its roots in Rogers. In that case, a circuit court recognized for the first time that a workplace "heavily charged with ethnic or racial discrimination" could in and of itself violate Title VII by creating a hostile work environment. Rogers, 454 F.2d at 238. Yet the early EEOC guidelines for hostile work environment based on gender were much narrower than the cause of action established in Rogers for racial harassment 34. Indeed, the new proposed EEOC guidelines on nonsexual, gender-based harassment explicitly distinguish between nonsexual and sexual conduct. Only plaintiffs who allege a hostile work environment based on gender-based conduct of a sexual nature must prove that such discriminatory conduct was unwelcome. Unwelcomeness is presumed for nonsexual gender harassment. As the EEOC put it, "Sexual harassment continues to be addressed in separate guidelines because it raises issues about human interaction that are to some extent unique in comparison to other harassment . The assumption that some level of flirtation or dating behavior is acceptable or desirable at work seems to command broad support.37 But the empirical research performed to date indicates that even "mere flirtations" can demean a woman and interfere with her ability to work. Flirtatious behavior and sexual "compliments" about a woman's appearance have been shown to cause "sex role spillover," a term used to describe the process by which attitudes and expectations regarding women's behavior outside the workplace are transferred into the workplace.38 "Sex role spillover" means that women are defined by reference to their traditional, circumscribed roles as helpers or sex objects, rather than as original thinkers or serious professionals.39 Defining women at work as "women" rather than as workers circumscribes expectations of the kind of work women can do and thus discriminatorily limits their work horizons. "Mere flirtation" is no small matter for women; such acts may hinder women's ability to succeed in the workplace by perpetuating "sex role spillover" and similar forms of adverse disparate treatment of women.40 In other words, flirtations and flirtatious compliments cast women in dual roles: as workers and as sex objects, or worse, as sex objects conveniently located at work.4' In the latter case, a woman can be transformed from an attorney or an accountant into Sex role spillover is a term used ... to denote the carryover into the workplace of genderbased roles that are usually irrelevant or inappropriate to work. Sex role spillover occurs, for example ... when women are expected to serve as helpers (as in laboratory helper), assistants (as in administrative assistant), or associates (as in research associate) without ever advancing to head of the laboratory, manager of the office, or principal member of the research staff.
When men are expected to behave in a stereotypical manner-to automatically assume the leader's role in a mixed-sex group, pay for a business lunch with a female colleague ... 39. Id.; see also id. at 167 ("A woman cannot be an analytical, rational leader and a sex object at the same time. When she becomes a sex object, her status as a sex object overpowers other aspects of her sex role and completely overwhelms the work role she is trying to occupy."); id. at 67 (arguing that "men who make serious sexual overtures toward women tend to treat women as women" rather than as serious employees); id. at 165 ("[W]hen an employee is complimented for physical attractiveness ... a subtle side effect may be to draw attention away from work accomplishments.").
40. See Barbara A. Gutek, Understanding Sexual Harassment At Work, 6 NOTRE DAME J.L. ETH-ICS & PUB. POL'Y 335, 350 (1992) (arguing that behavior not commonly considered sexual harassment, such as dating, quasi-sexual touching, and compliments about physical appearance, also have "negative work-related consequences for women workers, although even they are not always aware of them").
41. Id. at 354-55 (arguing that "women do not seem to be able to be sex objects and analytical, rational, competitive, and assertive at the same time .... [because the sexual aspects of the female role] swamp or overwhelm a view of women as capable, committed workers").
"smart, attractive SWF, 49."42 The consequences of such a role are substantial.
Who will promote a "SWF, 49," when they can promote a "real" attorney?
The empirical research to date supports this analysis, indicating that women dislike "mere" flirtations, sexual jokes, innuendos, and comments in the workplace, and that such conduct impedes women's ability to do their jobs.43 Such conduct thus places women at a disadvantage relative to otherwise similarly situated men. In Barbara Gutek's survey of 1232 working adults in Los Angeles County, most respondents initially assumed that men and women felt flattered to receive sexual advances from someone at work, particularly from a propositioner. But in contrast, when asked how they themselves would feel if propositioned at work, only 17 percent of the women said they would feel flattered. Sixty-seven percent of the men, on the other hand, said they would be.
Moreover, 63 percent of the women said if propositioned, they would feel insulted, while only 15 percent of the men said they would take offense.44 The research also suggests that "mere" flirtations hinder women's ability to work effectively and consequently blocks their ability to advance in their careers.45
Nearly 7 percent of women who responded to Gutek's survey, for example, reported losing a job at some point for refusing sexual advances, versus 2 percent of men. Women were also nine times more likely to quit a job or abandon efforts to get a job because of sexual harassment and twenty-five times more likely to seek a job transfer.46 Women's reactions to sexual overtures, propositions, and compliments about their physical appearance at work bolster the contention that women rarely like such comments.47
Perhaps women "realize that being attractive to men is not their prime motive for working."48 Indeed, women who experience this type of conduct, "including sexual comments meant to be complimentary, are less satisfied with their jobs than other women are."49 Gutek also points out that "an emphasis on workers' gender in the workplace is generally not necessary for the effective 42. See Personals, N.Y. REV. BOOKS, Apr. 7, 1994, at 51.
43. Indeed, the most commonly reported sexually harassing behavior at work was of the kind not thought of as the "most serious," including requests for dates, unwanted physical contact, the use offensive language, and sexual propositions that were not conditioned on future employment or succe See Paula M. 45. For example, a woman who has an affair at the office, especially with her supervisor, can seriously undermine her credibility and thus damage her career. See Gutek, supra note 40, at 350.
46. GUTEK, supra note 38, at 54. A recent University of Arizona study backs up Gutek's findings. This study found that fewer than 1% of women would be flattered if propositioned by a man at work, while 13% of men would. Furthermore, about half of the women said they would be insulted, while only 8% of men would. Asra Q. Nomani, Work Week, WALL ST. J., Jan. Women may be unable to view sexual conduct at work in the same way as men may53 because they realize that at work they are "too readily seen as potential sexual partners . . . and too reluctantly seen as serious employees.... They may be understandably concerned that when their sexuality is noticed, their work is not. When men make sexual comments, they are interpreted as insults because they draw attention away from [women's] work" performance.54 When supervisors engage in this conduct, it can be even more damaging than that when coworkers do.55 Both overtly threatening and "innocuous" sexual conduct at work between supervisors and subordinates decreases women's productivity56 and their job satisfaction and imposes barriers on their ability to excel as workers.57 If Title VII mandates, as its language states, that women are not to be subjected to adverse differential treatment at work because of their gender, it follows that sexual conduct at work, and the concomitant introduction of sex roles to the workplace, creates working conditions that discriminate against women in violation of Title VII. 52. GUTEK, supra note 38, at 128.
53. I say "may" here because although Gutek's study tends to show that men are less threatened by sexual comments at work than women are, she focuses mainly on women's reactions to sexual conduct at work. Id. at 96-97. 54. Id. at 100-01 (emphasis added).
55. Gutek, supra note 40, at 341 ("The relationship between the two people is also important. The situation is ... more serious ... when the initiator is a supervisor of the recipient rather than an equal or a subordinate ....").
56. While a woman may not become less diligent at her job because of harassment, her prod ity may nonetheless suffer because "lack of access to information and support from others in t environment may well have an indirect effect on her work performance." Gutek & Koss, supra at 32. The federal government has estimated that sexual harassment alone cost the federal gover $267 million over a two-year period in lost productivity. This figure includes the cost of re employees who left their jobs, sick leave for missed work, and lower group and individual produ This 58. The problem with supervisors initiating dating relationships with their subordinates or making comments about a woman worker's physical appearance is that a woman who may not have chosen to introduce her sex role into the workplace may have it foisted upon her anyway:
What is doubly troublesome about this inability to be sexual and a worker at the same time is that women are not the ones who usually choose between the two.... More often ... [a] Finally, courts' implicit assumption-which Harris did not dispute-that a certain amount of flirting and sexual attention at work is acceptable reflects the apparent acceptance of the view that women do not object to being cast as sex objects at work, and the concomitant view that being cast as a sex object does not materially alter a woman's work environment. According to this view, " [b] eing attractive to men is extremely important to women, and overtures and advances are an indication of that attractiveness."59 Unfortunately, being recognized at work as sexually attractive is at best double-edged. Not only does it make most women feel uncomfortable, it also diverts attention away from a woman's ability to perform her job and thus reinforces and reflects the misconception that women are less competent workers.60 Because women must prove serious sexual misconduct at work before they can state a cognizable claim under Title VII, they have little ability to control the introduction of harmful sexual stereotyping into their work environment. So long as women are forced to battle the imposition of traditional, subservient sex roles at work, women will continue to face discriminatory barriers at work in violation of any plausible interpretation of Title VII.61 Until the courts recognize that sexual conduct at work is just a subset of disparate treatment, myths about the appropriateness of sexual conduct in the workplace will persist, and only plaintiffs who have endured truly disabling, as opposed to simply discriminatory, misconduct in the workplace will be able to seek redress for the discrimination they have endured.
III. DOCTRINAL EFFECTS OF FRAMING GENDER-BASED DISPARATE TREATMENT IN THE WORKPLACE IN SEXUAL TERMS
As currently understood, the hostile work environment cause of action reflects society's misplaced tolerance for sexual conduct in the workplace, resulting in a doctrine that excuses a great deal of gender-based disparate treatment. The notion that some sexual conduct in the workplace between supervisors and their subordinates is acceptable affects the doctrine in two fundamental ways: First, courts require a plaintiff to prove that the conduct she experienced was "unwelcome," a requirement I argue is gratuitous in theory and vicious in practice. Second, courts require a plaintiff to demonstrate that the conduct to which she was subjected was pervasive or severe enough to create an abusive working environment. I argue that this requirement creates a perverse safety zone in which women may be subjected to gender-based discriminatory treatment for which Title VII offers no remedy.
working woman chooses not to be a sex object but [is] so defined by male colleagues or supervisors anyway, regardless of her own actions. Gutek, supra note 40, at 355.
59. GUTEK, supra note 38, at 97. 60. See id.
61. Because of women's tenuous position in the workforce, they often feel as though they hav choice but to go along with the sex role to maintain the worker role. " 'I'll never get a good recom dation from him.. . if I don't go along with him.'" PALUDI & BARICKMAN, supra note 47, at 30 (lis "common reactions to being sexually harassed" as reported by victims); see also ALBA CONTE, SEXU HARASSMENT IN THE WORKPLACE: LAW AND PRACTICE 5 (1990) ("Sexual harassment degrades wo by reinforcing their historically subservient role in the workplace.").
The Supreme Court has referred to "unwelcomeness" as the "gravamen of any sexual harassment claim."62 That characterization presents a serious problem. The unwelcomeness requirement is gratuitous, punitive, and reflects some of society's most insidious and outdated stereotypes about women and sexual behavior.63 Not only is the unwelcomeness requirement theoretically irrelevant to whether a woman is subject to a different work environment because of her gender, in practice it also forces a woman to prove both that she "did not solicit or incite" her supervisor's conduct, and that she "regarded the conduct as undesirable or offensive."64 The kind of evidence the Court has held as admissible to rebut the plaintiff's assertion of "unwelcomeness" is every feminist's nightmare: The Court has concluded that evidence of the sexual provocativeness of a plaintiff's "speech or dress" is "obviously relevant" to the merits of a plaintiff's claim of discrimination.65
In this Part I show that the unwelcomeness requirement imposes an unnecessary and unreasonable burden on women bringing Title VII claims. This burden is based on the nonsensical assumption that a woman might welcome any conduct that would be offensive enough to interfere "unreasonably" with her work. Despite the inherent flaw in such a contention, courts have adopted the unwelcomeness requirement because they continue to assume that some sexual conduct is desirable at work, and thus the doctrine must distinguish between "proper" and "improper" sexual advances.66 But Title VII is a civil rights statute designed to guarantee women's equality, not to guarantee that sexual ad- 66. Indeed, the newly proposed EEOC guidelines on gender, national origin, and religious harassment cite the need to distinguish proper from improper sexual advances as the reason for treating hostile work environments based on sexual conduct under a different standard. Guidelines on Harassment, supra note 34, 58 Fed. Reg. 51,267 ("Sexual harassment continues to be addressed in separate guidelines because it raises issues about human interaction that are to some extent unique in comparison to other harassment and, thus, may warrant separate emphasis.").
to apply that requirement. In some circuits, proving unwelcomeness imposes a difficult burden indeed. For example, the First Circuit effectively holds that a plaintiff cannot state a hostile work environment claim unless she has explicitly taken action against her supervisor to head off the disparate treatment. Lipsett v. University of Puerto Rico67 starkly articulated the plaintiff's responsibility to communicate to her supervisor that she did not welcome his behavior:
[A] determination of sexual harassment turns on whether it is found that the plaintiff misconstrued or overreacted to what the defendant claims were innocent or invited overtures. A male supervisor might believe, for example, that it is legitimate for him to tell a female subordinate that she has a "great figure" or Because the district and circuit courts in Dockter accepted the propriety of some sexual conduct between supervisors and their employees, the plaintiff could not simply point to her rejection of the advances to prove their unwelcomeness. The kind of response that would be sufficient to prove unwelcomeness remains unclear. If a woman's response is at all ambiguous, either because she is not firm enough in her rejection (perhaps because she fears losing her job if she offends her boss) or because she happens to dress attractively, she not may be entitled to relief, as the plaintiff in Dockter found.71
The woman therefore faces the dilemma of rejecting her boss convincingly enough to satisfy the court's demands while taking care not to be so forceful as to risk retribution.
Moreover, placing the burden of explicit communication on the plaintiff imposes unrealistic demands. While most workers may fear that criticizing their supervisors puts their jobs at risk, the problem may be magnified for wo- men. Susan Estrich suggests that "less powerful, and economically dependent"
women cannot be expected to express unwelcomeness.72 Indeed, she questions whether there ever can be "such a thing as truly 'welcome' sex between a male boss and a female employee who needs a job."73 Women who rely on their paychecks to support themselves and their families cannot go to great lengths to communicate the unwelcomeness of discriminatory behavior. Further, many women mistakenly think that an indirect approach to combat behavior they do not welcome is the most effective way to end it. For example, women may deflect offensive comments, make jokes back, or try to ignore the behavior.74
If we reconceptualize hostile work environment cases as gender-based disparate treatment rather than a form of sexual harassment, the absurdity of the unwelcomeness requirement comes into stark relief. Very little discriminatory behavior could ever be construed as "welcome." For example, few women welcome being the target of gender-based epithets or having their competence called into question because they are women. Similarly, most women do not welcome being "hit on" by their bosses at work,75 much less having their bosses fondle them. The contrary assumption may stem from the misconception that hostile work environment claims are about sexual misconduct and not about discriminatory conduct.76
It is hardly surprising, therefore, that the "unwelcomeness" requirement has no analog in other types of discrimination law.77 In the racial harassment context, courts presume that a plaintiff did not "welcome" being subjected to racial epithets.78 Similarly, under the McDonnell Douglas disparate treatment framework, which governs both racial and gender discrimination cases, a plaintiff need not allege that she did not welcome being discriminated against in hiring or firing decisions. 79 We simply assume that plaintiffs do not welcome disparate treatment because of their race or sex-any suggestion to the contrary would strike us as bizarre indeed. If an employee is treated differently because of race or gender, that is enough. In this respect, hostile work environment claims should be treated no differently than other types of discrimination claims. 77. I am not the first to make this observation. See Vhay, supra note 63, at 344 (stating that victims of discriminatory conduct based on race, national origin, or religion need not prove the unwelcomeness of the conduct).
78. See, e.g., Rogers v. EEOC, 454 F.2d 234, 238 (5th Cir. 1971) (stating that a work environment can be "so heavily polluted with discrimination as to destroy completely the emotional and psychological stability of minority group workers"), cert. denied, 406 U.S. 957 (1972). Further, no other area of Title VII jurisprudence imposes on a plaintiff the burden of proving that he did nothing to encourage discrimination. Disparate treatment based on race or gender simply does not belong in the workplace.
Yet, in the gender hostile work environment context, because the courts have presumed that a certain amount of sexual activity is desirable in the workplace,80 a plaintiff must go to great lengths to establish that the conduct at issue in her particular case was beyond the pale. Since unwelcomeness is not at issue outside of the hostile work environment context in other gender-based disparate treatment cases, courts should accordingly assume that sexual behavior is presumptively offensive.
It is also perverse to rely on prevailing notions of what constitutes commonly acceptable behavior in the workplace in defining an objectionable workplace. As the Ninth Circuit observed in Ellison v. Brady,81 doing so runs the risk of reinforcing prevailing discrimination: "Harassers could continue to harass merely because a particular discriminatory practice was common ...."82 But Title VII was meant to change the workplace by replacing disparate treatment with equality, not to ensconce a discriminatory status quo. If, as the Supreme Court has stated, Title VII was "intended to strike at the entire spectrum of disparate treatment of men and women resulting from sex stereotypes,"83 then the legal rules governing workplace behavior, including the elements of a claim for a violation of Title VII, must be tailored to enable women to have an equal position in the workplace. The standard for establishing liability in a Title VII hostile work environment claim should mirror this principle, because the whole point of the statute, and thus its enforcement, is to define what behavior is and is not acceptable in the workplace by reference to the principle of equality. Unacceptable behavior may cause only slight harm, but degree of harm is only an issue of damages. The failure to establish such a standard will necessarily produce slippage between the statutory guarantee of equality and the reality of the workplace; as a practical matter, supervisors may have little incentive to avoid conduct for which they will not be held liable.
There is a further problem with the unwelcomeness requirement. It shifts the inquiry from the discrimination itself to whether by her own conduct the plaintiff invited the discriminatory conduct.84 By shifting the focus to the plaintiff's conduct and to her efforts to communicate her dislike of the defendant's behavior, the unwelcomeness requirement imposes an unfair burden on the plaintiff to protect herself from her supervisor's discriminatory conduct. Besides placing an unreasonable burden on plaintiffs to prove that they did not welcome the discriminatory conduct, the unwelcomeness requirement also deters plaintiffs from bringing meritorious claims. As currently configured, the unwelcomeness requirement enables and encourages defense attorneys to engage in discovery tactics that deter both "imperfect" and "perfect" plaintiffs from filing suit. Even with "perfect" plaintiffs, the unwelcomeness requirement provides an opportunity for defense attorneys to seek discovery about all aspects of a woman's sexual life, and many take full advantage of that opportunity to discourage plaintiffs from pursuing their claims. Using such evidence, and the discovery process to elicit it, to discredit a plaintiff or to discourage her from pursuing her claim is becoming more and more commonplace, ironically since the 1991 Civil Rights Act passed. The Act makes it easier for women to recover damages for sexual harassment by allowing them to recover for emotional distress and punitive damages. 42 U.S.C. ? 1918a(a), b (Supp. V 1993). The Act "raised the stakes so sharply that defense lawyers are increasingly resorting to harsh tactics, asking about sex lives, childhood molestation, abortions and venereal disease." Schultz & Woo, supra, at Al. Since sexual harassment cases are now more expensive, they can no longer be settled by defendants; they must be won. Id. Margaret A. Harris, chair of the Sexual Harassment Committee for the National Employment Law Association, says that she regularly faces discovery battles with defense attorneys seeking to pry into the sexual history of her clients: "My day-to-day sexual harassment pretrial litigation involves defense attorneys trying to portray my clients as whores." Telephone Interview with Margaret A. Harris (Oct. 25, 1994).
87. See Meritor Sav. Bank v. Vinson, 477 U.S. 57, 69 (1986) (stating that evidence of the plaintiff's sexually provocative speech or dress and her sexual fantasies was "obviously relevant").
88. As Estrich points out, perfect hostile work environment plaintiffs are few and far between. See Estrich, supra note 63, at 830-31 (noting that the behavior of both "traditional" women who act femininely and "untraditional" or "unfeminine" women will be used against them under the unwelcomeness analysis).
As Estrich argues,
Under the old rule in rape cases, a woman's sexual history might be relevant regardless of the circumstances of the assault. In most cases, the effect was not to improve the truth-seeking process of the courts, but to discourage women from filing complaints in the first instance. "Welcomeness"-defined in sexual harassment doctrine to include the woman's dress, language, habits, and even sex life-may play a similar role. 93. See Estrich, supra note 63, at 827, 833 (arguing that the evidentiary focus on the woman puts the victim on trial and may deter women from pursuing valid claims). court to look at the totality of the circumstances, not at each isolated incident). Many courts reflect this attitude in their rejection of claims that represent disparate treatment based on the employee's gender. For instance, in Downes the court found that the plaintiff failed to demonstrate that the discriminatory conduct to which she was subjected was pervasive enough, even though her employer speculated in her presence about the frequency of her sexual relations after her divorce, called her the office "Dolly Parton," and touched her hair on two occasions. Downes, 775 F.2d at 293-94.
Brief for the United States and the Equal Employment Opportunity Commission as
1. The pervasiveness requirement allows instances of disparate treatment to go unpunished.
The pervasiveness requirement sanctions a certain amount of gender-based disparate treatment in the workplace. Jones v. Flagship International,102 for example, reflects this tolerance of some sexual conduct at work. In Jones, the plaintiff's supervisor propositioned her on three separate occasions, even after she had asked him to stop. On another occasion, he told her his wife did not know he was back in town and that the plaintiff "needed the 'comfort of a man.' "103 And yet another time he informed her that she was "off the hook" because one of his friends was interested in her.104 The court failed to find that Jones suffered any tangible job detriment and concluded that her supervisor's conduct was not severe enough to have created a hostile work environment in violation of Title VII.l05
Furthermore, the courts' imposition of the pervasiveness requirement has prevented women from asserting valid claims of a hostile work environment. The Sixth, Seventh, Federal, and Eleventh Circuits, for example, applied a pervasiveness standard that required a plaintiff to demonstrate serious psychological harm,'06 until the Supreme Court struck that standard down in Harris.107
That courts would apply such an onerous standard reflects a judicial belief that sex in the workplace is generally unobjectionable. According to these courts, conduct tolerated under Title VII could include referring to women as "cunts" and "fat ass" and referring to their "titS,"9108 prominently displaying photographs of nude or partially clad women,109 asking a woman to negotiate her raise at the local motel,110 telling her that her "ass was so a bikini there would be an eclipse,'11 and querying whethe sleep with a client to get him to sign an important deal.11 find this conduct severe enough to affect seriously the pla well being. While the Supreme Court may have thought it lem in Harris, because that case relies on the Meritor stand to such cases in the first place, there may be little reason While there is no compelling reason why a plaintiff should have to prove that the discriminatory behavior she endured was "pervasive," there are powerful reasons why a plaintiff should not have to. The type of incidents that some courts have dismissed as trivial affect women deeply.113 Many may agree that a supervisor should never be allowed to call his subordinates gender-based epithets, and many may even agree that one such incident should be actionable. Yet the courts have never seriously entertained a "zero tolerance" stance toward supervisors' asking their subordinates out on dates. Even Gutek hesitates to condemn dating in the workplace altogether,114 although her analysis on sex role spillover could be read to support such a stance.115 We may hesitate to desexualize a workplace by forbidding relationships between supervisors and their subordinates and consider such a position extreme.116 The costs and benefits involved in prohibiting a supervisor from asking his subordinate out on a date, flirting with her, or complimenting her on her new hairstyle, however, weigh in favor of prohibiting such conduct to the extent that it involves an unequal power arrangement. Because of the inherent power differential in relationships between supervisors and subordinates, being asked for a date may put a subordinate in a very uncomfortable situation, and being complimented on physical appearance may make a woman feel that her appearance garners more attention than her work. Moreover, since supervisors exercise control over a subordinate's career path, such requests or comments, even well-intentioned ones, may be inherently coercive. A subordinate may not feel as free to turn down her supervisor as she would someone outside of the workplace or even a coworker, nor may she feel as free to tell a supervisor that his compliments about her appearance make her feel uncomfortable. This means that women are being treated differently than men, and that is enough.
Recognizing the danger of the power imbalance in these situations, some universities have recognized the inherent potential for coerciveness in professor-student relationships and have banned even "mutual" relationships between professors and their students.117 Professor-student relationships are somewhat different from supervisor-subordinate relationships-they are at once both more and less coercive. They are more coercive because professors are generally much older than students, which may make students more vulnerable.
They also may be less coercive in the sense that a student may have less at stake. While a student may risk getting a bad grade from a professor, at least at the undergraduate level, she may be able to avoid him by taking classes with other professors in the future. Her ability to avoid both the objectionable behavior and its consequences may be greater than in the employment context. Most likely, the student's future career is not on the line. In contrast, if a subordinate turns down a supervisor for a date and angers him, her career and livelihood may be at stake. Transferring to another job may also be more difficult than dropping classes. None of this suggests that harassment of an undergraduate by a professor should be taken lightly or tolerated. I suggest only that school administrators have acknowledged the potential for coercion and have implemented bans on dating and the like in settings where less may be at stake than in the workplace.118
In the workplace context, at least one San Francisco law firm has recognized the coerciveness inherent in the differential power of supervisors and subordinates. This law firm requires that if two attorneys are dating, and one is in a supervisory relationship to the other, they cannot work on the same case, 117. Harvard University, for example, bans all professor-student dating because
[a]morous relationships that might be appropriate in other circumstances are always wrong when they occur between any teacher . . . and any student for whom he or she has a professional responsibility.... Implicit in the idea of professionalism is the recognition by those in positions of authority that in their relationships with students there is always an element of power .... with which they are entrusted .... PALUDI & BARICKMAN, supra note 47, at 10 (quoting the Harvard University Policy on Sexual Harass ment). The University of Iowa takes a similar stance:
A faculty member who fails to withdraw from participation in activities or decisions that may reward or penalize a student with whom the faculty member has or has had an amorous relationship will be deemed to have violated his or her ethical obligation to the student, to other students, to colleagues, and to the University.
Id. (quoting the University of Iowa Policy on Sexual Harassment).
118. The Harvard and University of Iowa bans on professor-student dating extend to relationships between graduate students and professors, see note 117 supra, which may be more closely analogous to workplace dating between supervisors and subordinates than undergraduate student-professor dating. Graduate students may work for professors on long term projects and rely heavily on the development of that relationship to further their careers. Graduate students may also work closely with only one professor because of specialization in study.
and one of them must be transferred to another work assignment.119 Thus, some workplaces and universities have recognized that our general acceptance of workplace dating and flirtation may be more harmful than we tend to treat it, at least when it involves persons in positions of unequal power. Our gut reaction that a certain amount sexual conduct is desirable, or at least not harmful at work, needs rethinking.
2. Title VII should not tolerate any instances of disparate treatment.
Requiring that the disparate treatment of women be pervasive is at odds with Title VII's language. According to Meritor, Congress intended Title VII's requirement that an employer refrain from discriminating against an employee "with respect to his compensation, terms, conditions, or privileges of employment because of such individual's .. . sex" 120 to " 'strike at the entire spectrum of disparate treatment of men and women' in employment."121 This language does not support a requirement that discrimination be pervasive before it can be actionable. Thus, in adopting the pervasiveness requirement, Meritor adopted a standard that squarely contradicts the purpose of Title VII as Congress envisioned it.
Despite its continued insistence that a plaintiff demonstrate that the discriminatory treatment she endured was pervasive, the Court has never offered a persuasive justification for this restriction in hostile work environment causes of action.122 The Supreme Court and lower courts likely have feared creating a cause of action that enables plaintiffs literally to make a "federal case"123 out of stray remarks in the workplace. In other words, judges may believe that recognizing claims based on gender discrimination will open the floodgates to "frivolous" lawsuits. Early cases that resisted recognizing gender-based hostile work environment claims stated this concern openly. One court feared that recognizing hostile work environment claims based on an employer's asking an employee out on a date would require "4,000 federal trial judges instead of VII. See id. at 238 (asserting that Title VII should be interpreted broadly to proscribe conduct that creates "a working environment heavily charged with ethnic or racial discrimination"). Importantly, the language for which Rogers is repeatedly cited, "that an employer's mere utterance of an ethnic or racial epithet [that] engenders offensive feelings in an employee" does not violate Title VII, id., is dicta. The 5th Circuit did not say that such conduct could not violate Title VII, just that the court was not willing to recognize such a low threshold at that time. 123. George, supra note 63, at 22. some 400."124 Another worried that recognizing hostile work environment claims would result in "a potential federal lawsuit every time any employee made amorous or sexually oriented advances toward another,"125 while yet another predicted that "flirtations of the smallest order would give rise to liability."1126 It is also possible that this concern arises from the unrealistic fear of women bringing retaliatory suits against former lovers.127
Yet administrative concerns alone are an insufficient basis for denying women relief for the discrimination they suffer. Judicial fear of opening the floodgates simply cannot by itself provide an adequate response to the charge that disparate treatment in working conditions is disparate treatment, no matter how unpervasive it is.128 First, given that women file very few hostile work environment claims, as a practical matter the fear of opening the floodgates is utterly overblown.129 Second, given the costs associated with asserting hostile work environment claims, it is unlikely that women will abuse the cause of action to bring frivolous lawsuits.130 And finally, if a doctrine that allows women to bring valid claims of gender-based disparate treatment creates a flood of claims, so be it. Ultimately, Title VII is a tool to vindicate a person's right to be free from discriminatory treatment. If there is so much discriminatory treatment against women that it creates a flood of claims, that should not stand in the way of a woman's vindication of her rights. If anything, the courts' refusal to deal with actual cases of disparate treatment will only encourage continued discrimination against women. The courts' reliance on the pervasiveness of the harm confuses liability with damage. A requirement like pervasiveness is irrelevant to whether discrimination has actually occurred. Whether a supervisor or employer discriminated against an employee does not and logically cannot turn on the employee's reaction to the discrimination.131 Similarly, the occurrence of disparate treat- 127. See text accompanying notes 94-98 supra.
128. Suppose an employer purposely paid an African-American employee $1 less on only one occasion. Certainly such an action would violate Title VII, although the plaintiff's damages might be limited to $1. I argue that the same standard should apply to gender-based disparate treatment when it concerns derogatory comments or sexual requests. Cf George, supra note 63, at 21-22 (making a similar argument with respect to the triviality of gender-based harassment, but favoring a sliding scale standard for liability to vary with pervasiveness). Professor George argues that the more trivial the conduct, the more pervasive it ought to be before it counts as a Title VII violation. Id Courts should reconceptualize hostile work environment claims as genderbased treatment that affects the conditions of an employee because of her gender, rather than as a form of sexual harassment. Such a reconceptualization would establish that a hostile work environment action is simply a cause of action for disparate treatment and would dispel confusion over whether an instance of sexual conduct or a sexual comment are inappropriate in the workplace. Discrimination is always presumptively inappropriate in the workplace.
A. Eliminating "Unwelcomeness" As a Requirement To Prove Liability
Reframing sexual harassment as gender-based disparate treatment has ramifications for the unwelcomeness requirement as well. Currently, courts seem to characterize hostile work environment cases as involving essentially unobjectionable and harmless behavior taken too far. Because courts generally perceive less egregious forms of sexual conduct as harmless, a plaintiff must show that she actually did find the particular behavior unwelcome. In contrast, if we instead presume that sexual conduct or gender-based disparagement is unacceptable workplace conduct because it is inherently discriminatory, logic leads us to the conclusion that disparate treatment in gender hostile environment cases is, as in all other kinds of disparate treatment cases, presumptively unwelcome.
Plaintiffs should not bear the burden of proving that they found the disparate treatment unwelcome. As in other areas of Title VII jurisprudence, courts should presume such conduct is unwelcome. In order to protect defendants workplace is controlled in part because work is compelled for the majority of people-workers are a true captive audience. If they leave their posts to avoid offensive speech, they will either literally be leaving their jobs or they will be fired.").
136. Admittedly, Gutek shies away from condemning dating in the workplace. GUTEK, supra note 38, at 173 ("I am not advocating a return to 'outlawing' dating ...."). If we take her analysis that the introduction of sex roles in the workplace undermines women's status to its logical conclusion, however, dating in the workplace does indeed undermine women's positions at work.
137. This hard-line stance obviously does not come without tradeoffs. "An uncompromising judicial stance on sexual harassment may effectively dissuade some men from all warm, personal interaction with female subordinates ... for fear of being charged with sexual harassment." George, supra note 63, waves" or she believes it will help her "fit in" or cope with an unpleasant situation.139 Similarly, if a defendant asserts that a plaintiff actually welcomed him asking her out on dates or propositioning her, he should have to prove that she initiated such conduct.
Courts should also strictly limit the kind of evidence admissible to prove welcomeness; otherwise defendants could turn discovery into a fishing expedition to discourage a plaintiff from pursuing an otherwise meritorious lawsuit.
Meritor's holding that evidence of a plaintiff's dress and personal fantasies are plainly admissible to prove welcomeness should be reversed, either by Congress or the Supreme Court at the earliest possible opportunity. Aside from being of questionable probative value in proving whether a plaintiff "welcomed" particular conduct from her supervisor, evidence of the plaintiff's clothing, comments about the people she dates, or her dating habits with men other than the defendant, should not be admissible to prove whether the plaintiff initiated the questioned conduct. Instead a defendant should have to show unequivocally that a plaintiff initiated the conduct to rebut the presumption of unwelcomeness.
Such a position is not as extreme as it may sound at first blush. Under this new approach, a supervisor who initiates sexual contact with a subordinate will be liable for any harm he causes, no matter how insignificant. What is wrong with that? The likely consequences would be to deter supervisors from initiating such contact unless they were quite certain that it would be welcomed and to encourage them to avoid intimidating conduct entirely. In spite of such results, people will still manage to find mates. But some might object further that a supervisor could still be liable even if he was reasonably sure that his advances would be welcome and even if he did avoid taking advantage of his 138. George also suggests transforming the unwelcomeness requirement into an affirmative defense. Id. at 19, 29. His definition of "welcomeness," however, gives employers more room to maneuver than does my argument that the plaintiff must actually have initiated the conduct in question to have welcomed it. He suggests that a defendant may prove welcomeness by "establishing that the plaintiff 'welcomed' the behavior through specific words or gestures to which the supervisor responded in kind." Id. at 19 (footnote omitted). The problem with a standard like George's is that it leaves the door open for courts to infer welcomeness from what the defendant may have interpreted as the plaintiff's "provocative" behavior. In other words, George's standard allows supervisors to initiate conduct and then to justify that conduct post hoc based on assertions that the plaintiff had actually welcomed it. superior position of power. This is so. In such sor is unlikely to be liable for much, because he will have caused little or no harm. The fact of the matter is that the line of liability cannot be perfectly drawn. As it is now, women are subject to unwanted advances that, however polite, divert attention from their roles as workers, force upon them the role of sex objects, and impede their ability to do their work. This state of affairs must exist, the present doctrine says, because it is better than a state of affairs where men might be deterred from polite sexual advances and where women might bring "trivial" lawsuits. The latter concern forces women to suffer an actual harm to forestall a hypothetical and unlikely burden. The former concern is, under Title VII's mandate for equality, too insignificant to justify the present doctrine. Whatever harm might occur to polite suitors or subordinates too shy to initiate contact on their own is outweighed by the harm to all women in the status quo.
The current standard allows for confusion on both sides due to miscommunication and misinterpretation. A narrower, bright-line rule provides employers and employees with a clearer idea of when sexual conduct at work is welcome and appropriate and when it is not. If a defendant were required to prove that a plaintiff initiated the conduct in question, we would no longer have to worry that the plaintiff miscommunicated "welcomeness" by remaining silent about conduct she found objectionable because she feared negative consequences.140 This bright-line rule would also ameliorate our concern about whether subordinates can ever truly consent to sexual advances from their supervisors because of the power differential inherent in the relationship. In other words, if a defendant could only successfully defend himself on welcomeness grounds by demonstrating that a plaintiff actually initiated the conduct, we would not have to worry that the plaintiff acquiesced to her boss's advances because she feared saying no.
B. Pervasiveness: Merely a Question of Damages
A plaintiff should not have to demonstrate that the conduct or comments she suffered were pervasive or severe enough to create an objectively or subjectively abusive working environment in order to state a claim under Title VII. She should need only to demonstrate that (1) because of her gender, (2) she was treated differently than men in the office, and (3) that this treatment reflected invidious stereotypes about women. In developing this prong of the test, hostile work environment jurisprudence should follow the general contours of Fourteenth Amendment sex discrimination jurisprudence. Under the Fourteenth Amendment, if women are treated differently than men and that treatment reflects invidious stereotypes about women, the discriminatory treatment 140 . See text accompanying notes 72-74 supra. Women may also intentionally hide their feelings of unwelcomeness: "Perhaps she does not want to hurt the man or is afraid of negative repercussions if she were open about her feelings. This fear of repercussions is understandable since women are more likely than men to suffer adverse consequences of such encounters." GUTEK, supra note 38, at 58-59.
is actionable, unless a defendant provides a firm basis for the differential treatment. 141
Conduct and comments that courts have previously considered trivial take on new significance when viewed in light of the stereotypes on which they are based. In Downes v. FAA, for example, a supervisor stroked the plaintiff's hair because he said he thought it was important to women to be complimented on physical appearance.142 The court did not find such behavior actionable because the court did not find it sufficiently pervasive.143 Under the standard I propose, such conduct would be actionable under Title VII. The supervisor's conduct toward his subordinate embodied a negative stereotype about the woman's desire to be treated as an attractive sex object at work. Similarly, comments that imply the negative stereotype that a woman's gender prevents her from doing her job effectively, like the kind of comments Teresa Harris suffered from her boss, would also be actionable.
Liability should attach even if the incident involved a single discriminatory comment or incident. Employers should not escape liability for gender discrimination simply because they do not engage in it often.144 Under the McDonnell Douglas disparate treatment analysis, the law does not tolerate instances of de minimis discrimination.145 Since the conduct that creates a h tile work environment essentially constitutes disparate treatment, we should tolerate such discriminatory behavior simply because it does not rise to some standard of "pervasiveness."
Instead, the question of severity should be reserved, as it is in disparate treatment causes of action, to mitigate damages. In order to prevent the question of pervasiveness or severity from affecting determinations of liability, courts should bifurcate hostile work environment into separate liability and damages phases, as courts do in mixed-motive cases.146 V. CONCLUSION Title VII prohibits discrimination in the workplace based on gender. It does not create a code of conduct for courting at work. To the extent a woman's work environment invidiously takes note of her gender, she suffers discrimina-
